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Current STATE regs

Part 124 - Subpart A—General Program
Requirements

Part 124 — General Program
Requirements — Sections 3.0-19.0

§ 124.1 Purpose and scope.

Section 3.0 Purpose and scope.

2.1 Purpose and scope.

(a) This part contains EPA procedures for
issuing, modifying, revoking and reissuing,
or terminating all RCRA, UIC, PSD and
NPDES “permits” (including “sludge-only
permits issued pursuant to 8122.1(b)(2) of
this chapter. The latter kinds of permits are
governed by part 270. RCRA interim status
and UIC authorization by rule are not
“permits” and are covered by specific
provisions in parts 144, subpart C, and 270.
This part also does not apply to permits
issued, modified, revoked and reissued or
terminated by the Corps of Engineers.
Those procedures are specified in 33 CFR
parts 320-327. The procedures of this part
also apply to denial of a permit for the
active life of a RCRA hazardous waste
management facility or unit under 8270.29.

9

3.1 Part 124 (Sections 3.0-19.0)
contains DNREC procedures for issuing,
modifying, revoking and reissuing, or
terminating all UIC permits. UIC Rule
Authorization letters are not "permits.”

2.1.1 This Part contains DNREC procedures
for issuing, modifying, revoking and
reissuing, or terminating all UIC "permits"
other than UIC "emergency permits" (see
§1.30). The latter kind of permits are
governed by Susectiont 1.10f Sectiont 1.0.
UIC authorization by rule are not "permits"
and are covered by specific provisions in
Subsection 1.1 of Section 1.0.

(b) Part 124 is organized into four subparts.
Subpart A contains general procedural
requirements applicable to all permit
programs covered by these provisions.
Subparts B through D supplement these
general provisions with requirements that

3.2 This Part contains general
procedural requirements applicable to all
permit programs covered by these
regulations. This Part describes the
steps the Department will follow in
receiving and reviewing permit

2.1.2 Subsection 1.1 describes the steps
DNREC will follow in receiving permit
applications, preparing draft permits, issuing
public notice, inviting public comment and
holding public hearings on draft permits.
Subsection 1.1 also covers assembling an
administrative record, responding to
comments, issuing a final permit decision,
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apply to only one or more of the programs.
Subpart A describes the steps EPA will
follow in receiving permit applications,
preparing draft permits, issuing public
notices, inviting public comment and
holding public hearings on draft permits.
Subpart A also covers assembling an
administrative record, responding to
comments, issuing a final permit decision,
and allowing for administrative appeal of
final permit decisions. Subpart B contains
specific procedural requirements for RCRA
permits. Subpart C contains definitions and
specific procedural requirements for PSD
permits. Subpart D contains specific
procedural requirements for NPDES
permits.

applications, preparing draft permits,
issuing public notices, inviting public
comment, and holding public hearings
on draft permits. This Part also sets out
procedures for assembling an
administrative record, responding to
comments, issuing a final permit
decision, and allowing for administrative
appeals of final permit decisions.

and allowing for administrative appeal of the
final permit decision.

(c) Part 124 offers an opportunity for
public hearings (see §124.12).

3.3  This Part offers an opportunity for
public hearings (see 7 Del.C. 86006).

2.1.3 Section 2.0 offers an opportunity for a
public hearing under Subsection 1.1.

(d) This part is designed to allow permits
for a given facility under two or more of
the listed programs to be processed
separately or together at the choice of the
Regional Administrator. This allows EPA
to combine the processing of permits only
when appropriate, and not necessarily in all
cases. The Regional Administrator may
consolidate permit processing when the
permit applications are submitted, when

3.4  This Part is designed to allow
permits for a given facility under two or
more of the listed programs to be
processed separately or together at the
discretion of the Department. This allows
DNREC to combine the processing of
permits when, in the Department's
judgment, combined processing is
appropriate and not necessarily in all
cases. The Department may consolidate
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draft permits are prepared, or when final
permit decisions are issued. This part also
allows consolidated permits to be subject to
a single public hearing under §124.12.
Permit applicants may recommend whether
or not their applications should be
consolidated in any given case.

permit processing when the permit
applications are submitted, when draft
permits are prepared, or when final
permit decisions are issued. This part
also allows consolidated permits to be
subject to a single public hearing under
7 Del.C. 86006, Public Hearings. Permit
applicants may request that their
applications should be consolidated in
any given case, but such decision
remains within the Department's
discretion.

(e) Certain procedural requirements set
forth in part 124 must be adopted by States
in order to gain EPA approval to operate
RCRA, UIC, NPDES, and 404 permit
programs. These requirements are listed in
88123.25 (NPDES), 145.11 (UIC), 233,26
(404), and 271.14 (RCRA) and signaled by
the following words at the end of the
appropriate part 124 section or paragraph
heading: (applicable to State programs see
§§123.25 (NPDES), 145.11 (UIC), 233.26
(404), and 271.14 (RCRA)). Part 124 does
not apply to PSD permits issued by an
approved State.

(f) To coordinate decision-making when
different permits will be issued by EPA and
approved State programs, this part allows

3.5 To coordinate decision-making
when different permits will be issued by
EPA and DNREC programs, this part

2.1.4 To coordinate decisionmaking when

different permits will be issued by EPA and
approved State programs, this Part allows

applications to be jointly processed, joint
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applications to be jointly processed, joint
comment periods and hearings to be held,
and final permits to be issued on a
cooperative basis whenever EPA and a
State agree to take such steps in general or
in individual cases. These joint processing
agreements may be provided in the
Memorandum of Agreement developed
under 88123.24 (NPDES), 145.24 (UIC),
233.24 (404), and 271.8 (RCRA).

allows applications to be jointly
processed, joint comment periods and
hearings to be held, and final permits to
be issued on a cooperative basis
whenever EPA and DNREC agree to
take such steps in general or in
individual cases. These joint processing
agreements may be provided in a future
Memorandum of Agreement.

comment periods and hearings to be held
and final permits to be issued on a
cooperative basis whenever EPA and a
State agree to take such steps in general or
in individual cases. These joint processing
agreements may be provided in
Memorandum of Agreement.

§ 124.2 Definitions

4.0 Acronyms and Definitions:

The following words and phrases, when
used in these Regulations, have the
meaning ascribed to them as follows,
unless the text clearly indicates
otherwise:

1.3 Definitions-The following definitions
apply to Section 1.0, 2.0, and 3.0. Terms not
defined in this section have the meaning
given by the appropriate Act. When a
defined term appears in a definition, the
defined term is sometimes placed within
quotation marks as an aid to readers.

(not shown here — listed in draft regs)

§ 124.3 Application for a permit

Section 5.0 Application for a permit

1.4 Application for a permit.

(a) Applicable to State programs, see Secs.

123.25 (NPDES), 145.11 (UIC), 233.26
(404), and 271.14 (RCRA).

5.1 Applicability.

(1) Any person who requires a permit
under the RCRA, UIC, NPDES, or PSD
programs shall complete, sign, and submit
to the Director an application for each

5.1.1 Any person who is required to
obtain a permit under the UIC program
shall complete, sign, and submit to the
Department an application for each

1.4.1 Permit application. Any person who is
required to have a permit (including new
applicants and permittees with expiring
permits) shall complete, sign, and submit an
application to the Secretary as described in

Page 4 of 247

Oct 17, 2017



Current FED regs
Part 124

Proposed State regs
(based on the FED regs)

Current STATE regs

permit required under Secs. 270.1 (RCRA),
144.1 (UIC), 40 CFR 52.21 (PSD), and
122.1 (NPDES).

Applications are not required for RCRA
permits by rule (Sec. 270.60), underground
injections authorized by rules (Secs. 144.21
through 144.26), NPDES general permits
(Sec. 122.28) and 404 general permits
.(Sec. 233.37).

permit required under Section 32.0 of
these Regulations.

this section and in §81.28. Procedures for
applications, issuance and administration of
emergency permits are found exclusively in
§1.30.

2.2.1.1 Any person who requires a permit
under the UIC program shall complete, sign,
and submit to the Secretary an application
for each permit required under §1.21.

(2) The Director shall not begin the
processing of a permit until the applicant
has fully complied with the application
requirements for that permit. See Secs.
270.10, 270.13 (RCRA), 144.31 (UIC), 40
CFR 52.21 (PSD), and 122.21 (NPDES).

5.1.2 The Department shall not begin
the processing of a permit until the
applicant has fully complied with the

application requirements for that permit.

2.2.1.2 The Secretary shall not begin the
processing of a permit until the applicant has
fully complied with the application
requirements for that permit. See 8§1.4, and
1.28.

(3) Permit applications (except for PSD
permits) must comply with the signature
and certification requirements of Secs.
122.22 (NPDES), 144.32 (UIC), 233.6
(404), and 270.11 (RCRA).

5.1.3 Permit applications must comply
with the signature and certification
requirements of Section 33.0 of these
Regulations.

2.2.1.3 Permit applications must comply with
the signature and certification requirements
of 81.6.

(b) [Reserved]

(c) The Regional Administrator shall
review for completeness every application
for an EPA-issued permit. Each application
for an EPA-issued permit submitted by a
new HWM facility, a new UIC injection
well, a major PSD stationary source or
major PSD modification, or an NPDES
new source or NPDES new discharger

5.2  The Department shall review for
completeness every application for a
permit. If the application is incomplete,
the Department shall list in writing the
information necessary to make the
application complete. When the
application is for an existing UIC
injection well the Department may
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should be reviewed for completeness by
the Regional Administrator within 30 days
of its receipt. Each application for an EPA-
issued permit submitted by an existing
HWM facility (both Parts A and B of the
application), existing injection well or
existing NPDES source or sludge-only
facility should be reviewed for
completeness within 60 days of receipt.
Upon completing the review, the Regional
Administrator shall notify the applicant in
writing whether the application is
complete. If the application is incomplete,
the Regional Administrator shall list the
information necessary to make the
application complete. When the application
is for an existing HWM facility, an existing
UIC injection well or an existing NPDES
source or " sludge-only facility" the
Regional Administrator shall specify in the
notice of deficiency a date for submitting
the necessary information. The Regional
Administrator shall notify the applicant that
the application is complete upon receiving
this information. After the application is
completed, the Regional Administrator
may request additional information from an
applicant but only when necessary to
clarify, modify, or supplement previously
submitted material. Requests for such
additional information will not render an
application incomplete.

specify in writing a date for submitting
the necessary information. After the
application is completed, the
Department may request additional
information from an applicant when
necessary to clarify, modify, or
supplement previously submitted
material.
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(d) If an applicant fails or refuses to correct
deficiencies in the application, the permit
may be denied and appropriate
enforcement actions may be taken under
the applicable statutory provision including
RCRA section 3008, SDWA sections 1423
and 1424, CAA section 167, and CWA
sections 308, 309, 402(h), and 402(k).

5.3 If an applicant fails or refuses to
correct deficiencies in the application,
the permit may be denied and
appropriate enforcement actions may be
taken under the applicable statutory
provision. (see 7 Del.C. §6005)

(e) If the Regional Administrator decides
that a site visit is necessary for any reason
in conjunction with the processing of an
application, he or she shall notify the
applicant and a date shall be scheduled.

5.4 If the Department decides that a
site visit is necessary for any reason in
conjunction with the processing of an
application, he or she shall notify the
applicant and a date shall be scheduled.
This does not preclude unannounced
site visits.

() The effective date of an application is
the date on which the Regional
Administrator notifies the applicant that the
application is complete as provided in
paragraph (c) of this section.

5.5 The effective date of an
application is the date on which the
Department notifies the applicant that
the application is complete.

(g) For each application from a major new
HWM facility, major new UIC injection
well, major NPDES new source, major
NPDES new discharger, or a permit to be
issued under provisions of Sec. 122.28(c),
the Regional Administrator shall, no later
than the effective date of the application,
prepare and mail to the applicant a project
decision schedule. (This paragraph does
not apply to PSD permits.) The schedule
shall specify target dates by which the
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Regional Administrator intends to:
(1) Prepare a draft permit;
(2) Give public notice;

(3) Complete the public comment
period, including any public hearing; and

(4) Issue a final permit.

5.6  Large on-site wastewater
treatment and disposal system
application requirements are governed
by the State of Delaware Regulations
Governing the Design, Installation and
Operation of On-Site Wastewater
Treatment and Disposal Systems, or
Requlations Governing the Control of
Water Pollution, and do not require a
separate UIC permit.

Sec. 124.4 Consolidation of permit
processing

Section 6.0 Consolidation of permit
processing

(a)(1) Whenever a facility or activity
requires a permit under more than one
statute covered by these regulations,
processing of two or more applications for
those permits may be consolidated. The
first step in consolidation is to prepare each
draft permit at the same time.

6.1  Whenever a facility or activity
requires a permit under more than one
statute covered by these regulations,
processing of two or more applications
for those permits may be consolidated.
The first step in consolidation is to
prepare each draft permit at the same
time.
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(2) Whenever draft permits are prepared at
the same time, the statements of basis
(required under Sec. 124.7 for EPA-issued
permits only) or fact sheets (Sec. 124.8),
administrative records (required under Sec.
124.9 for EPA-issued permits only), public
comment periods (Sec. 124.10), and any
public hearings (Sec. 124.12) on those
permits should also be consolidated. The
final permits may be issued together. They
need not be issued together if in the
judgment of the Regional Administrator or
State Director(s), joint processing would
result in unreasonable delay in the issuance
of one or more permits.

6.2  Whenever draft permits are
prepared at the same time, fact sheets
(Section 9.0), public comment periods
(Section 10.0), and any public hearings
conducted pursuant to 7 Del.C. 86006 or
any amending or superseding legislation
on those permits may also be
consolidated. The final permits may be
issued together. They need not be
issued together if in the judgment of the
Department, joint processing would
result in unreasonable delay in the
issuance of one or more permits.

(b) Whenever an existing facility or activity
requires additional permits under one or
more of the statutes covered by these
regulations, the permitting authority may
coordinate the expiration date(s) of the new
permit(s) with the expiration date(s) of the
existing permit(s) so that all permits expire
simultaneously. Processing of the
subsequent applications for renewal

permits may then be consolidated.

6.3  Whenever an existing facility or
activity requires additional permits under
one or more of the statutes covered by
these Regulations, the Department may
coordinate the expiration date(s) of the
new permit(s) with the expiration date(s)
of the existing permit(s) so that all
permits expire simultaneously.
Processing of the subsequent
applications for renewal permits may
then be consolidated.

(c) Processing of permit applications under
paragraph (a) or (b) of this section may be
consolidated as follows:

6.4  Processing of permit applications
may be consolidated as follows:

(1) The Director may consolidate permit
processing at his or her discretion

The Department may consolidate permit
processing and or draft permits at the
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whenever a facility or activity requires all
permits either from EPA or from an
approved State.

Department's discretion whenever a
facility or activity requires multiple
DNREC permits.

(2) The Regional Administrator and the
State Director(s) may agree to consolidate
draft permits whenever a facility or activity
requires permits from both EPA and an
approved State.

(3) Permit applicants may recommend
whether or not the processing of their
applications should be consolidated.

(d) [Reserved]

(e) Except with the written consent of the
permit applicant, the Regional
Administrator shall not consolidate
processing a PSD permit with any other
permit under paragraph (a) or (b) of this
section when to do so would delay issuance
of the PSD permit more than one year from
the effective date of the application under
Sec. 124.3(f).

Sec. 124.5 Modification, revocation and
reissuance, or termination of permits.

Section 7.0 Modification, revocation
and reissuance, or termination of
permits.

2.3 Modification, revocation and
reissuance, or termination of permits.

(@) (Applicable to State programs, see Secs.
123.25 (NPDES), 145.11 (UIC), 233.26
(404), and 271.14 (RCRA)). Permits (other
than PSD permits) may be modified,
revoked and reissued, or terminated either
at the request of any interested person
(including the permittee) or upon the
Director's initiative. However, permits may

7.1  Permits may be modified,
revoked and reissued, or terminated
upon the Department's directive or
public initiative only for the reasons
specified in Sections 40.0 or 41.0. Any
public requests for information, access
or action regarding draft permits must be
made during the public comment period.

2.3.1 Permits may be modified, revoked and
reissued, or terminated either at the request
of any interested person (including the
permittee) or upon the Secretary's initiative.
However, permits may only be modified,
revoked and reissued, or terminated for the
reasons specified in §1.15 or 1.16. All
requests shall be in writing and shall contain
facts or reasons supporting the request.
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only be modified, revoked and reissued, or
terminated for the reasons specified in Sec.
122.62 or Sec. 122.64 (NPDES), 144.39 or
144.40 (UIC), 233.14 or 233.15 (404), and
270.41 or 270.43 (RCRA). All requests
shall be in writing and shall contain facts or
reasons supporting the request.

After the public comment period has
closed and a permit has been issued,
any public requests for modification,
revocation, reissuance or termination of
a permit shall be submitted in writing
and contain meritorious facts or reasons
supporting the request.

(b) If the Director decides the request is not
justified, he or she shall send the requester
a brief written response giving a reason for
the decision. Denials of requests for
modification, revocation and reissuance, or
termination are not subject to public notice,
comment, or hearings. Denials by the
Regional Administrator may be informally
appealed to the Environmental Appeals
Board by a letter briefly setting forth the
relevant facts. The Environmental Appeals
Board may direct the Regional
Administrator to begin modification,
revocation and reissuance, or termination
proceedings under paragraph (c) of this
section. The appeal shall be considered
denied if the Environmental Appeals Board
takes no action on the letter within 60 days
after receiving it. This informal appeal is,
under 5 U.S.C. 704, a prerequisite to
seeking judicial review of EPA action in
denying a request for modification,
revocation and reissuance, or termination.

7.2  If the Department decides a
request for modification, revocation,
reissuance or termination of a permit is
not justified, the Department shall send
the requester a brief written response
giving the reason or reasons for the
decision. Denials of requests for
modification, revocation and reissuance,
or termination are not subject to public
notice, comment, or hearings. Hearings
arising from denials of requests for
modification, revocation and reissuance,
or termination shall be conducted as
specifiedin 7 Del.C. §6008.

2.3.2 If the Secretary decides the request is
not justified, he or she shall send the
requested a brief written response giving a
reason for the decision. Denials of requests
for modification, revocation and reissuance,
or termination are not subject to public
notice, comment, or hearings.

(c) (Applicable to State programs, see Secs.

7.3 Permit Modification, Revocation and

2.3.3.1 If the Secretary tentatively decides to
modify or revoke and reissue a permit under
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123.25 (NPDES), 145.11 (UIC), 233.26
(404), and 271.14 (RCRA)). (1) If the
Director tentatively decides to modify or
revoke and reissue a permit under Secs.
122.62 (NPDES), 144.39 (UIC), 233.14
(404), or 270.41 or 270.42(c) (RCRA), he
or she shall prepare a draft permit under
Sec. 124.6 incorporating the proposed
changes. The Director may request
additional information and, in the case of a
modified permit, may require the
submission of an updated application. In
the case of revoked and reissued permits,
the Director shall require the submission of
a new application.

Reissuance.

7.3.1 If the Department tentatively
decides to modify or revoke and reissue
a permit under Section 40.0, the
Department shall prepare a draft permit
under Section 8.0, incorporating the
proposed changes. The Department
may request additional information and,
in the case of a modified permit, may
require the submission of an updated
application. In the case of revoked and
reissued permits, the Department shall
require the submission of a new
application.

81.15, he or she shall prepare a draft permit
under 8§2.5 incorporating the proposed
changes. The Secretary may request
additional information and, in the case of a
modified permit, may require the submission
of an updated permit application. In the case
of revoked and reissued permits, the
Secretary shall require the submission of a
new application.

(2) In a permit modification under this
section, only those conditions to be
modified shall be reopened when a new
draft permit is prepared. All other aspects
of the existing permit shall remain in effect
for the duration of the unmodified permit.
When a permit is revoked and reissued
under this section, the entire permit is
reopened just as if the permit had expired
and was being reissued. During any
revocation and reissuance proceeding the
permittee shall comply with all conditions
of the existing permit until a new final
permit is reissued.

7.3.2 When a permit is modified or
revoked and reissued under this
Section, the entire permit may be
reopened just as if the permit had
expired and was being reissued. During
any modification, revocation and
reissuance proceeding, the permittee
shall comply with all conditions of the
existing permit until a new final permit is
reissued, provided that a complete UIC
application was submitted at least 180

days prior to the expiration of the permit.

(see Section 38.0)

2.3.2 In a permit modification under this
section, only those conditions to be modified
shall be reopened when a new draft permit is
prepared. All other aspects of the existing
permit shall remain in effect for the duration
of the unmodified permit. When a permit is
revoked and reissued under this section, the
entire permit is reopened just as if the permit
had expired and was being reissued. During
any revocation and reissuance proceeding
the permittee shall comply with all conditions
of the existing permit until a new final permit
is reissued.

(3) “"Minor modifications” as defined in
Secs. 122.63 (NPDES), 144.41 (UIC), and
233.16 (404), and ""Classes 1 and 2

7.3.3 "Minor modifications" as defined
in Section 42.0 are not subject to the
requirements of this Section.

2.3.3 "Minor modifications" as defined in
81.17 are not subject to the requirements of
this section.
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modifications" as defined in Sec. 270.42 (a)
and (b) (RCRA) are not subject to the
requirements of this section.

(d) (Applicable to State programs, see
Secs. 123.25 (NPDES) of this chapter,
145.11 (UIC) of this chapter, and 271.14
(RCRA) of this chapter). (1) If the Director
tentatively decides to terminate: A permit
under Sec. 144.40 (UIC) of this chapter, a
permit under Secs. 122.64(a) (NPDES) of
this chapter or 270.43 (RCRA) of this
chapter (for EPA-issued NPDES permits,
only at the request of the permittee), or a
permit under Sec. 122.64(b) (NPDES) of
this chapter where the permittee objects, he
or she shall issue a notice of intent to
terminate. A notice of intent to terminate is
a type of draft permit which follows the
same procedures as any draft permit
prepared under Sec. 124.6 of this chapter.

7.4  If the Department tentatively
decides to terminate a permit under
Section 41.0 where the permittee
objects, the Department shall issue a
notice of intent to terminate. A notice of
intent to terminate is a type of draft
permit which follows the same
procedures as any draft permit prepared
under Section 8.0.

2.3.4 If the Secretary tentatively decides to
terminate a permit under 81.16, he or she
shall issue a notice of intent to terminate. A
notice of intent to terminate is a type of draft
permit which follows the same procedures
as any draft permit prepared under §2.5.

(2) For EPA-issued NPDES or RCRA
permits, if the Director tentatively decides
to terminate a permit under Sec. 122.64(a)
(NPDEYS) of this chapter, other than at the
request of the permittee, or decides to
conduct a hearing under section 3008 of
RCRA in connection with the termination
of a RCRA permit, he or she shall prepare
a complaint under 40 CFR 22.13 and 22.44
of this chapter. Such termination of
NPDES and RCRA permits shall be subject
to the procedures of part 22 of this chapter.
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(3) In the case of EPA-issued permits, a
notice of intent to terminate or a complaint
shall not be issued if the Regional
Administrator and the permittee agree to
termination in the course of transferring
permit responsibility to an approved State
under Secs. 123.24(b)(1) (NPDES) of this
chapter, 145.25(b)(1) (UIC) of this chapter,
271.8(b)(6) (RCRA) of this chapter, or
501.14(b)(1) (sludge) of this chapter. In
addition, termination of an NPDES permit
for cause pursuant to Sec. 122.64 of this
chapter may be accomplished by providing
written notice to the permittee, unless the
permittee objects.

() When EPA is the permitting authority,
all draft permits (including notices of intent
to terminate) prepared under this section
shall be based on the administrative record
as defined in Sec. 124.9.

(F) (Applicable to State programs, see Sec.
233.26 (404)). Any request by the
permittee for modification to an existing
404 permit (other than a request for a minor
modification as defined in Sec. 233.16
(404)) shall be treated as a permit
application and shall be processed in
accordance with all requirements of Sec.
124.3.

(9)(1) (Reserved for PSD Modification
Provisions).

(2) PSD permits may be terminated only by
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rescission under Sec. 52.21(w) or by
automatic expiration under Sec. 52.21(r).
Applications for rescission shall be
precessed under Sec. 52.21(w) and are not
subject to this part.

Sec. 124.6 Draft permits.

Section 8.0 Draft permits.

2.4 Draft permits.

(@) (Applicable to State programs, see Secs.
123.25 (NPDES), 145.11 (UIC), 233.26
(404), and 271.14 (RCRA).) Once an
application is complete, the Director shall
tentatively decide whether to prepare a
draft permit (except in the case of State
section 404 permits for which no draft
permit is required under Sec. 233.39) or to
deny the application.

8.1  Once an application is complete,
the Department shall tentatively decide
whether to prepare a draft permit or to
deny the application.

2.4.1 Once an application is completed, the
Secretary shall tentatively decide whether to

prepare a draft permit or to deny the
application.

(b) If the Director tentatively decides to
deny the permit application, he or she shall
issue a notice of intent to deny. A notice of
intent to deny the permit application is a
type of draft permit which follows the same
procedures as any draft permit prepared
under this section. See Sec. 124.6(e). If the
Director's final decision (Sec. 124.15) is

8.2 If the Department tentatively
decides to deny the permit application,
the Department shall issue a notice of
intent to deny. A notice of intent to deny
the permit application shall follow the
same procedures as any draft permit
prepared under this Section. If the
Department's final decision is that the

2.4.2 If the Secretary tentatively dec

deny the permit application, he or she shall
issue a notice of intent to deny. A notice of

intent to deny the permit application

of draft permit which follows the same
procedures as any draft permit prepared

under this section. See §2.5.4. If the

Secretary's final decision (§2.12) is that the
tentative decision to deny the permit
application was incorrect, he or she shall

ides to

is a type

that the tentative decision to deny the tentative decision to deny the permit withdraw the notice of intent to deny and
permit application was incorrect, he or she | application was incorrect, the proceed to prepare a draft permit under

shall withdraw the notice of intent to deny Department shall withdraw the notice of subsection 2.5.3 of this section.

and proceed to prepare a draft permit under | intent to deny and proceed to prepare a

paragraph (d) of this section. draft permit under subsection 8.3.

(c) (Applicable to State programs, see Secs.

123.25 (NPDES) and 233.26 (404).) If the

Director tentatively decides to issue an

NPDES or 404 general permit, he or she
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shall prepare a draft general permit under
paragraph (d) of this section.

(d) (Applicable to State programs, see
Secs. 123.25 (NPDES), 145.11 (UIC),
233.26 (404), and 271.14 (RCRA).) If the
Director decides to prepare a draft permit,
he or she shall prepare a draft permit that
contains the following information:

8.3 If the Department decides to
prepare a draft permit, the Department
shall prepare a draft permit that contains
the following applicable information:

2.4.3 If the Secretary decides to prepare a
draft permit, he or she shall prepare a draft
permit that contains the following
information:

(1) All conditions under Secs. 122.41 and
122.43 (NPDES), 144.51 and 144.42 (UIC,
233.7 and 233.8 (404, or 270.30 and
270.32 (RCRA) (except for PSD
permits)));

8.3.1 All conditions under Sections 43.0
and 44.0;

2.4.3.1 All conditions under §1.7 and 1.8;

(2) All compliance schedules under Secs.
122.47 (NPDES), 144.53 (UIC), 233.10
(404), or 270.33 (RCRA) (except for PSD
permits);

8.3.2. All compliance schedules under
Section 45.0; and

2.4.3.2 All compliance schedules under
§1.10;

(3) All monitoring requirements under
Secs. 122.48 (NPDES), 144.54 (UIC),
233.11 (404), or 270.31 (RCRA) (except
for PSD permits); and

8.3.3 All monitoring requirements under
Section 46.0.

2.4.3.3 All monitoring requirements under
1.11;

(4) For:

(i) RCRA permits, standards for treatment,
storage, and/or disposal and other permit
conditions under Sec. 270.30;

(i1) UIC permits, permit conditions under
Sec. 144.52; [moved to (4)]

2.4.3.4 Permit conditions under §1.32.

(iii) PSD permits, permit conditions under
40 CFR Sec. 52.21;

(iv) 404 permits, permit conditions under
Secs. 233.7 and 233.8;

(v) NPDES permits, effluent limitations,
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standards, prohibitions, standards for
sewage sludge use or disposal, and
conditions under Secs. 122.41, 122.42, and
122.44, including when applicable any
conditions certified by a State agency under
Sec. 124.55, and all variances that are to be
included under Sec. 124.63.

(e) (Applicable to State programs, see Secs.
123.25 (NPDES), 145.11 (UIC), 233.26
(404), and 271.14 (RCRA).) All draft
permits prepared by EPA under this section
shall be accompanied by a statement of
basis (Sec. 124.7) or fact sheet (Sec.
124.8), and shall be based on the
administrative record (Sec. 124.9), publicly
noticed (Sec. 124.10) and made available
for public comment (Sec. 124.11). The
Regional Administrator shall give notice of
opportunity for a public hearing (Sec.
124.12), issue a final decision (Sec.
124.15) and respond to comments (Sec.
124.17). For RCRA, UIC or PSD permits,
an appeal may be taken under Sec. 124.19
and, for NPDES permits, an appeal may be
taken under Sec. 124.74. Draft permits
prepared by a State shall be accompanied
by a fact sheet if required under Sec. 124.8.

8.4  Draft permits shall be
accompanied by a fact sheet if required
under Section 9.0.

2.4.4 Draft permits prepared by a State shall
be accompanied by a fact sheet if required

under 82.6.

Sec. 124.7 Statement of basis.

EPA shall prepare a statement of basis for
every draft permit for which a fact sheet
under Sec. 124.8 is not prepared. The
statement of basis shall briefly describe the
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derivation of the conditions of the draft
permit and the reasons for them or, in the
case of notices of intent to deny or
terminate, reasons supporting the tentative
decision. The statement of basis shall be
sent to the applicant and, on request, to any
other person.

Sec. 124.8 Fact sheet.

(Applicable to State programs, see Secs.
123.25 (NPDES), 145.11 (UIC), 233.26
(404), and 271.14 (RCRA).)

Section 9.0 Fact sheet.

2.5 Fact sheet

(a) A fact sheet shall be prepared for every
draft permit for a major HWM, UIC, 404,
or NPDES facility or activity, for every
Class I sludge management facility, for
every 404 and NPDES general permit
(Secs. 237.37 and 122.28), for every
NPDES draft permit that incorporates a
variance or requires an explanation under
Sec. 124.56(b), for every draft permit that
includes a sewage sludge land application
plan under 40 CFR 501.15(a)(2)(ix), and
for every draft permit which the Director
finds is the subject of wide-spread public
interest or raises major issues. The fact
sheet shall briefly set forth the principal
facts and the significant factual, legal,
methodological and policy questions
considered in preparing the draft permit.
The Director shall send this fact sheet to
the applicant and, on request, to any other

9.1 A fact sheet shall be prepared for
every draft permit. The fact sheet shall
briefly set forth the principal facts and
the significant factual, legal,
methodological, and policy questions
considered in preparing the draft permit.
The Department shall send this fact
sheet to the applicant and, on request,
to any other person.

2.5.1 A fact sheet shall be prepared for
every draft permit for a major UIC facility or
activity, and for every draft permit which the
Director finds is the subject of widespread
public interest or raises major issues. The
fact sheet shall briefly set forth the principal
facts and the significant factual, legal,
methodological and policy questions
considered in preparing the draft permit. The
Secretary shall send this fact sheet to the
applicant and, on request, to any other
person.
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person.

(b) The fact sheet shall include, when
applicable:

9.2 The fact sheet shall include, when
applicable:

2.5.2 The fact sheet shall include, when
applicable:

(1) A brief description of the type of
facility or activity which is the subject of
the draft permit;

9.2.1 A brief description of the type of
facility or activity which is the subject of
the draft permit;

2.5.2.1 A brief description of the type of
facility or activity which is the subject of the
draft permit;

(2) The type and quantity of wastes, fluids,
or pollutants which are proposed to be or
are being treated, stored, disposed of,
injected, emitted, or discharged.

9.2.2 The type and quantity of wastes,
fluids, or pollutants which are proposed
to be or are being treated, stored,
disposed of, injected, emitted, or
discharged;

2.5.2.2 the type and quantity of fluids which
are proposed to be or are being injected.

(3) For a PSD permit, the degree of
increment consumption expected to result
from operation of the facility or activity.

(4) A brief summary of the basis for the
draft permit conditions including references
to applicable statutory or regulatory
provisions and appropriate supporting
references to the administrative record
required by Sec. 124.9 (for EPA-issued
permits);

9.2.3 A brief summary of the basis for
the draft permit conditions including
references to applicable statutory or
regulatory provisions and appropriate
supporting references to the
administrative record;

(5) Reasons why any requested variances
or alternatives to required standards do or
do not appear justified;

9.2.4 A statement of reasons why any
requested variances or alternatives to
required standards are or are not
justified;

2.5.2.3 Reasons why any requested
variances or alternatives to required
standards do or do not appear justified;

(6) A description of the procedures for
reaching a final decision on the draft permit
including:

9.2.5 A description of the procedures
for reaching a final decision on the draft
permit including:

2.5.2.4 A description of the procedures for
reaching a final decision on the draft permit
including:

(i) The beginning and ending dates of the
comment period under Sec. 124.10 and the

9.24.1 The beginning and ending
dates of the comment period under

2.5.2.4.1 The beginning and ending dates of
the comment period under §82.7 and the
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address where comments will be received:;

Section 10.0 and the address where
comments will be received;

address where comments will be received;

(i) Procedures for requesting a hearing and
the nature of that hearing; and

9.24.2 Procedures for requesting
a hearing and the nature of that hearing;
and

2.5.2.4.2 Procedures for requesting a
hearing and the nature of that hearing; and

(iii) Any other procedures by which the
public may participate in the final decision.

9.24.3 Any other procedures by
which the public may participate in the
final decision.

2.5.2.4.3 Any other procedures by which the
public may participate in the final decision.

(7) Name and telephone number of a
person to contact for additional
information.

9.2.6 Name and telephone number of a
person to contact for additional
information.

2.5.2.5 Name and telephone number of a
person to contact for additional information.

(8) For NPDES permits, provisions
satisfying the requirements of Sec. 124.56.

(9) Justification for waiver of any
application requirements under Sec.
122.21(j) or (q) of this chapter.

Sec. 124.9 Administrative record for
draft permits when EPA is the
permitting authority.

(a) The provisions of a draft permit
prepared by EPA under Sec. 124.6 shall be
based on the administrative record defined
in this section.

(b) For preparing a draft permit under
Sec. 124.6, the record shall consist of:

(1) The application, if required, and any
supporting data furnished by the applicant;

Page 20 of 247

Oct 17, 2017



Current FED regs
Part 124

Proposed State regs
(based on the FED regs)

Current STATE regs

(2) The draft permit or notice of intent to
deny the application or to terminate the
permit;

(3) The statement of basis (Sec. 124.7)
or fact sheet (Sec. 124.8);

(4) All documents cited in the statement
of basis or fact sheet; and

(5) Other documents contained in the
supporting file for the draft permit.

(6) For NPDES new source draft permits
only, any environmental assessment,
environmental impact statement (EIS),
finding of no significant impact, or
environmental information document and
any supplement to an EIS that may have
been prepared. NPDES permits other than
permits to new sources as well as all
RCRA, UIC and PSD permits are not
subject to the environmental impact
statement provisions of section 102(2)(C)
of the National Environmental Policy Act,
42 U.S.C. 4321.

(c) Material readily available at the
issuing Regional Office or published
material that is generally available, and that
is included in the administrative record
under paragraphs (b) and (c) of this section,
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need not be physically included with the
rest of the record as long as it is
specifically referred to in the statement of
basis or the fact sheet.

(d) This section applies to all draft
permits when public notice was given after
the effective date of these regulations.

Sec. 124.10 Public notice of permit
actions and public comment period.

Section 10.0 Public notice of permit
actions and public comment period.

2.6 Public notice of permit actions and

public comment period.

10.1 Scope

2.6.1 Scope.

(a) Scope. (1) The Director shall give
public notice that the following actions
have occurred:

10.1.1 The Department shall provide
public notice that any of the following
actions have occurred:

2.6.1.1 The Secretary shall give public notice
that the following actions have occurred:

(i) A permit application has been
tentatively denied under Sec. 124.6(b);

10.1.1.1 A permit application has
been tentatively denied under
subsection 8.2;

2.6.1.1.1 A permit application has been

tentatively denied under §2.5.2;

(i) (Applicable to State programs, see
Secs. 123.25 (NPDES), 145.11 (UIC),
233.26 (404), and 271.14 (RCRA)). A draft
permit has been prepared under Sec.
124.6(d);

10.1.1.2 A draft permit has been
prepared under subsection 8.3;

2.6.1.1.2 A draft permit has been prepared

under 82.5.3;

(i) (Applicable to State programs, see
Secs. 123.25 (NPDES), 145.11 (UIC),
233.26 (404) and 271.14 (RCRA)). A

hearing has been scheduled under Sec.
124.12;

10.1.1.3 A hearing has been
scheduled under 7 Del.C. 88 6004 and
6006.

2.6.1.1.3 A hearing has been scheduled

under §2.9;

(iv) An appeal has been granted under Sec.
124.19(c),

10.1.1.4 An appeal to the EAB has
been filed pursuant to 7 Del.C. §6008.

2.6.1.1.4 An appeal has been granted under

§2.15.3;

(v) (Applicable to State programs, see Sec.
233.26 (404)). A State section 404
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application has been received in cases
when no draft permit will be prepared (see
Sec. 233.39); or

(vi) An NPDES new source determination
has been made under Sec. 122.29.

2) No public notice is required when a
request for permit modification, revocation
and reissuance, or termination is denied
under Sec. 124.5(b). Written notice of that
denial shall be given to the requester and to
the permittee.

10.1.2 No public notice is required
when a request for permit modification,
revocation and reissuance, or
termination is denied under subsection
7.2. Written notice of that denial shall be
given to the requester and to the
permittee.

2.6.1.2 No public notice is required when a
request for permit modification, revocation
and reissuance, or termination is denied
under 82.4.2. Written notice of that denial
shall be given to the requester and to the
permittee.

(3) Public notices may describe more than
one permit or permit actions.

10.1.3 Public notices may
describe more than one permit or permit
actions if the applicant or permittee is
the same person.

2.6.1.3 Public notices may describe more
than one permit or permit action.

10.2 Timing.

(b) Timing (applicable to State programs,
see Secs. 123.25 (NPDES), 145.11 (UIC),
233.26 (404, and 271.14 (RCRA)). (1)
Public notice of the preparation of a draft
permit (including a notice of intent to deny
a permit application) required under
paragraph (a) of this section shall allow at
least 30 days for public comment. For
RCRA permits only, public notice shall
allow at least 45 days for public comment.
For EPA-issued permits, if the Regional
Administrator determines under 40 CFR
part 6, subpart F that an Environmental

10.2.1 Public notice of the
preparation of a draft permit or a notice
of intent to deny a permit application
required under subsection 10.1 shall
allow at least 30 days for public
comment.

2.6.2 Timing.

2.6.2.1 Public notice of the preparation of a
draft permit (including a notice of intent to
deny a permit application) required under
section 2.7.1 of this section shall allow at
least 30 days for public comment.
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Impact Statement (EIS) shall be prepared
for an NPDES new source, public notice of
the draft permit shall not be given until
after a draft EIS is issued.

(2) Public notice of a public hearing shall
be given at least 30 days before the
hearing. (Public notice of the hearing may
be given at the same time as public notice
of the draft permit and the two notices may
be combined.)

10.2.2 Public notice of a public
hearing shall be provided at least 30
days before the hearing. Public notice of
the hearing may be given at the same
time as public notice of the draft permit
and the two notices may be combined.

2.6.2.2 Public notice of a public hearing shall
be given at least 30 days before the hearing.
(Public notice of the hearing may be given a
the same time as public notice of the draft
permit and the two notices may be
combined.)

10.2.3 Public notice is not
required for activities approved by a
Rule Authorization letter.

(c) Methods (applicable to State programs,
see Secs. 123.25 (NPDES), 145.11 (UIC),

233.26 (404), and 271.14 (RCRA)). Public
notice of activities described in paragraph

(a)(1) of this section shall be given by the

following methods:

10.3 Methods. Public notice of
activities described in subsection 10.1.1
shall be given by the following methods:

2.6.3 Methods. Public notice of activities
described in section 2.7.1 of this section
shall be given by the following methods:

(1) By mailing a copy of a notice to the
following persons (any person otherwise
entitled to receive notice under this
paragraph may waive his or her rights to
receive notice for any classes and
categories of permits);

10.3.1 By mailing a copy of a
notice to the following persons (any
person otherwise entitled to receive
notice under this Section may waive his
or her rights to receive notice for any
classes and categories of permits);

2.6.3.1 By mailing a copy of a notice to the
following persons (any person otherwise
entitled to receive notice under this
paragraph may waive his or her rights to
receive notice for any classes and
categories of permits):

(i) The applicant (except for NPDES and 10.3.1.1 The applicant; 2.6.3.1.1 The applicant;

404 general permits when there is no

applicant);

(ii) Any other agency which the Director 10.3.1.2 Any other agency which 2.6.3.1.2 Any other agency which the

knows has issued or is required to issue a

the Department knows has issued or is

Director knows has issued or is required to
issue a permit for the same facility or activity;
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RCRA, UIC, PSD (or other permit under
the Clean Air Act), NPDES, 404, sludge
management permit, or ocean dumping
permit under the Marine Research
Protection and Sanctuaries Act for the same
facility or activity (including EPA when

the draft permit is prepared by the State);

required to issue a permit for the same
facility or activity;

(iii) Federal and State agencies with
jurisdiction over fish, shellfish, and wildlife
resources and over coastal zone
management plans, the Advisory Council
on Historic Preservation, State Historic
Preservation Officers, including any
affected States (Indian Tribes). (For
purposes of this paragraph, and in the
context of the Underground Injection
Control Program only, the term State
includes Indian Tribes treated as States.)

10.3.1.3 Federal and State
agencies with jurisdiction over fish,
shellfish, wildlife resources, coastal zone
management plans, the Advisory
Council on Historic Preservation, the
State Historic Preservation Officer,
including any affected States.

2.6.3.1.3 Federal and State agencies with
jurisdiction over fish, shellfish, and wildlife
resources and over coastal zone
management plans, the Advisory Council on
Historic Preservation, State Historic
Preservation Officers, and other appropriate
government authorities, including any
affected States;

(iv) For NPDES and 404 permits only, any
State agency responsible for plan
development under CWA section
208(b)(2), 208(b)(4) or 303(e) and the U.S.
Army Corps of Engineers, the U.S. Fish
and Wildlife Service and the National
Marine Fisheries Service;

(v) For NPDES permits only, any user
identified in the permit application of a
privately owned treatment works;

(vi) For 404 permits only, any reasonably
ascertainable owner of property adjacent to
the regulated facility or activity and the
Regional Director of the Federal Aviation
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Administration if the discharge involves
the construction of structures which may
affect aircraft operations or for purposes
associated with seaplane operations;

(vii) For PSD permits only, affected State
and local air pollution control agencies, the
chief executives of the city and county
where the major stationary source or major
modification would be located, any
comprehensive regional land use planning
agency and any State, Federal Land
Manager, or Indian Governing Body whose
lands may be affected by emissions from
the regulated activity;

(viii) For Class I injection well UIC
permits only, state and local oil and gas
regulatory agencies and state agencies
regulating mineral exploration and
recovery,

(ix) Persons on a mailing list developed by: | 10.3.1.4 Persons on a mailing list 2.6.3.1.4 Persons on a mailing list developed
developed by: by:
(A) Including those who request in writing | 10.3.1.4.1  Including those who 2.6.3.1.4.1 Including those who request in

to be on the list;

request in writing to be on the list;

writing to be on the list;

(B) Soliciting persons for “"area lists" from
participants in past permit proceedings in
that area; and

10.3.1.4.2  Soliciting persons for "area
lists” from participants in past permit
proceedings in that area; and

2.6.3.1.4.2 Soliciting persons for "area lists"
from participants in past permit
proceedings in that area; and

(C) Notifying the public of the opportunity
to be put on the mailing list through
periodic publication in the public press and
in such publications as Regional and State
funded newsletters, environmental
bulletins, or State law journals. (The

10.3.1.4.3  Informing the public of the
opportunity to be put on a notification
list, via the Delaware Environmental
Navigator website.

2.6.3.1.4.3 Notifying the public of the
opportunity to be put on the mailing list
through periodic publication in the public
press and in such publications as Regional
and State funded newsletters, environmental
bulletins, or State law journals. (The
Secretary may update the mailing list from
time to time by requesting written indication
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Director may update the mailing list from
time to time by requesting written
indication of continued interest from those
listed. The Director may delete from the list
the name of any person who fails to
respond to such a request.)

of continued interest from those listed. The
Secretary may delete from the list the name
of any person who fails to respond to such a

request.)

(X)(A) To any unit of local government
having jurisdiction over the area where the
facility is proposed to be located; and (B)
to each State agency having any authority
under State law with respect to the
construction or operation of such facility.

10.3.1.5 To any unit of local
government having jurisdiction over the
area where the facility is proposed to be
located; and

10.3.1.6 To each State agency
having any authority under State law
with respect to the construction or
operation of such facility.

(2)(i) For major permits, NPDES and 404
general permits, and permits that include
sewage sludge land application plans under
40 CFR 501.15(a)(2)(ix), publication of a
notice in a daily or weekly newspaper
within the area affected by the facility or
activity; and for EPA-issued NPDES
general permits, in the Federal Register;

Note: The Director is encouraged to
provide as much notice as possible of the
NPDES or Section 404 draft general permit
to the facilities or activities to be covered
by the general permit.

10.3.2 For permits, publication of
a notice in a daily or weekly newspaper
within the area affected by the facility or
activity;

(ii) For all RCRA permits, publication of a
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notice in a daily or weekly major local
newspaper of general circulation and
broadcast over local radio stations.

(3) When the program is being
administered by an approved State, in a
manner constituting legal notice to the
public under State law; and

10.3.3 In a manner constituting
legal notice to the public under this
Section and 7 Del.C. 86004.

2.6.3.2 When the program is being
administered by an approved State, in a
manner constituting legal notice to the public
under State law; and

(4) Any other method reasonably
calculated to give actual notice of the
action in question to the persons potentially
affected by it, including press releases or
any other forum or medium to elicit public
participation.

10.3.4 Any other method
reasonably calculated to give actual
notice of the action in question to the
persons potentially affected by it,
including press releases or any other
forum or medium to elicit public
participation.

2.6.3.3 Any other method reasonably
calculated to give actual notice of the action
in question to the persons potentially
affected by it, including press releases or
any other forum or medium to elicit public
participation.

10.4 Contents

2.6.4 Contents.

(d) Contents (applicable to State programs,
see Secs. 123.25 (NPDES), 145.11 (UIC),
233.26 (404), and 271.14 (RCRA))--(1) All

104.1 All public notices. All public
notices issued under this part shall
contain the following minimum

2.6.4.1 All public notices. All public notices
issued under this Section shall contain the
following minimum information:

public notices. All public notices issued information:

under this part shall contain the following

minimum information:

(i) Name and address of the office 10.4.1.1 Name and address of the | 2.6.4.1.1 Name and address of the office

processing the permit action for which
notice is being given;

office processing the permit action for
which notice is being given;

processing the permit action for which notice
is being given;

(if) Name and address of the permittee or
permit applicant and, if different, of the
facility or activity regulated by the permit,
except in the case of NPDES and 404 draft
general permits under Secs. 122.28 and
233.37;

10.4.1.2 The name and address of
the permittee or permit applicant and, if
different, of the facility or activity
regulated by the permit;

2.6.4.1.2 Name and address of the permittee
or permit applicant.

(iii) A brief description of the business
conducted at the facility or activity

10.4.1.3 A brief description of the
business conducted at the facility or

2.6.4.1.3 A brief description of the business
conducted at the facility or activity
described in the permit application or the
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described in the permit application or the
draft permit, for NPDES or 404 general
permits when there is no application.

activity described in the permit
application;

draft permit,

(iv) Name, address and telephone number
of a person from whom interested persons
may obtain further information, including
copies of the draft permit or draft general
permit, as the case may be, statement of
basis or fact sheet, and the application; and

10.4.1.4 The name, address and
telephone number of a person from
whom interested persons may obtain
further information, including copies of
the draft permit or draft general permit,
as the case may be, a copy of the fact
sheet, and a copy of the application; and

2.6.4.1.4 Name, address and telephone
number of a person from whom interested
persons may obtain further information,
including copies of the draft permit or
draft general permit, as the case may be,
statement of basis or fact sheet, and

the application; and

(v) A brief description of the comment
procedures required by Secs. 124.11 and
124.12 and the time and place of any
hearing that will be held, including a
statement of procedures to request a
hearing (unless a hearing has already been
scheduled) and other procedures by which
the public may participate in the final
permit decision.

10.4.1.5 A brief description of the
comment procedures required by
Section 11.0 of these Regulations and
by 7 Del.C. 86006 and the time and
place of any hearing that will be held,
including a statement of procedures to
request a hearing (unless a hearing has
already been scheduled) and other
procedures by which the public may
participate in the final permit decision.

2.6.4.1.5 A brief description of the comment
procedures required by §82.8 and 2.9 and
the time and place of any hearing that will be
held, including a statement of

procedures to request a hearing (unless a
hearing has already been

scheduled) and other procedures by which
the public may participate in the

final permit decision.

(vi) For EPA-issued permits, the location
of the administrative record required by
Sec. 124.9, the times at which the record
will be open for public inspection, and a
statement that all data submitted by the
applicant is available as part of the
administrative record.

(vii) For NPDES permits only (including
those for ““sludge-only facilities"), a
general description of the location of each
existing or proposed discharge point and
the name of the receiving water and the
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sludge use and disposal practice(s) and the
location of each sludge treatment works
treating domestic sewage and use or
disposal sites known at the time of permit
application. For EPA-issued NPDES
permits only, if the discharge is from a new
source, a statement as to whether an
environmental impact statement will be or
has been prepared.

(viii) For 404 permits only,

(A) The purpose of the proposed activity
(including, in the case of fill material,
activities intended to be conducted on the
fill), a description of the type, composition,
and quantity of materials to be discharged
and means of conveyance; and any
proposed conditions and limitations on the
discharge;

(B) The name and water quality
standards classification, if applicable, of
the receiving waters into which the
discharge is proposed, and a general
description of the site of each proposed
discharge and the portions of the site and
the discharges which are within State
regulated waters;

(C) A description of the anticipated
environmental effects of activities
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conducted under the permit;

(D) References to applicable statutory or
regulatory authority; and

(E) Any other available information
which may assist the public in evaluating
the likely impact of the proposed activity
upon the integrity of the receiving water.

(ix) Requirements applicable to cooling
water intake structures at new facilities
under section 316(b) of the CWA, in
accordance with part 125, subpart I, of this
chapter.

(xX) Any additional information considered
necessary or proper.

10.4.1.6 Any additional information
considered necessary.

2.6.4.1.6 Any additional information
considered necessary or proper.

(2) Public notices for hearings. In addition
to the general public notice described in
paragraph (d)(1) of this section, the public
notice of a hearing under Sec. 124.12 shall
contain the following information:

10.4.2 Public notices for hearings.
In addition to the general public notice
described in subsection 10.4.1, the
public notice of a hearing under 7 Del.C.
86006 shall contain the following
information:

2.6.4.2 Public notices for hearings. In
addition to the general public notice
described in subsection 2.7.4.10f this
section, the public notice of a hearing under
§2.12, shall contain the following
information:

(i) Reference to the date of previous public
notices relating to the permit;

104.2.1 Reference to the date(s) of
previous public notices relating to the

2.6.4.2.1 Reference to the date of previous
public notices relating to the permit;

permit;
(ii) Date, time, and place of the hearing; 10.4.2.2 The date, time, and place | 2.6.4.2.2 Date, time, and place of the
of the hearing; and hearing;
(iii) A brief description of the nature and 10.4.2.3 A brief description of the 2.6.4.2.3 A brief description of the nature

purpose of the hearing, including the
applicable rules and procedures; and

nature and purpose of the hearing,
including identification of the applicable
rules and procedures (copies of which
shall be provided upon request).

and purpose of the hearing, including the
applicable rules and procedures; and
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(iv) For 404 permits only, a summary of
major issues raised to date during the
public comment period.

(e) (Applicable to State programs, see Secs.

123.25 (NPDES), 145.11 (UIC), 233.26
(404), and 271.14 (RCRA)). In addition to
the general public notice described in
paragraph (d)(1) of this section, all persons
identified in paragraphs (c)(1) (i), (ii), (iii),
and (iv) of this section shall be mailed a
copy of the fact sheet or statement of basis
(for EPA-issued permits), the permit
application (if any) and the draft permit (if

any).

10.5 In addition to the general public
notice described in subsection 10.4.1,
persons identified in subsection 10.3
may be mailed a copy of the fact sheet,
the permit application, and the draft
permit.

2.6.5 In addition to the general public notice
described in subsection 2.7.4.10f this
section, all persons identified in sections
2.7.3.1.1, (2.7.3.1.2), and (2.7.3.1.3) of this
section shall be mailed a copy of the permit
application (if any) and the draft permit (if

any).

10.6 The applicant shall be
responsible for all costs associated with
advertising the Public Notice and the
Public Hearing Notice.

Sec. 124.11 Public comments and
requests for public hearings.

Section 11.0 Public comments and
requests for public hearings.

2.7 Public comments and requests for

public hearings.

(Applicable to State programs, see Secs.
123.25 (NPDES), 145.11 (UIC), 233.26
(404), and 271.14 (RCRA)). During the
public comment period provided under
Sec. 124.10, any interested person may
submit written comments on the draft
permit or the permit application for 404
permits when no draft permit is required
(see Sec. 233.39) and may request a public
hearing, if no hearing has already been
scheduled. A request for a public hearing

During the public comment period
provided under Section 10.0, any
interested person may submit written
comments on the draft permit and may
request a public hearing, if no hearing
has already been scheduled. A request
for a public hearing shall be in writing
and shall state the nature of the issues
proposed to be raised in the hearing. All
comments shall be considered in making
the final decision and shall be answered

During the public comment period provided
under 82.7, any interested person may
submit written comments on the draft permit
and may request a public hearing, if no
hearing has already been scheduled. A
request for a public hearing shall be in
writing and shall state the nature of the
issues proposed to be raised in the hearing.
All comments shall be considered in making
the final decision and shall be answered as

provided in §2.14.
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shall be in writing and shall state the nature
of the issues proposed to be raised in the
hearing. All comments shall be considered
in making the final decision and shall be
answered as provided in Sec. 124.17.

as provided in Section 17.0 of these
Regulations.

Sec. 124.12 Public hearings.

Section 12.0 Public hearings.

2.8 Public hearings.

(@) (Applicable to State programs, see Secs.

123.25 (NPDES), 145.11 (UIC), 233.26
(404), and 271.14 (RCRA).) (1) The
Director shall hold a public hearing
whenever he or she finds, on the basis of
requests, a significant degree of public
interest in a draft permit(s);

Public hearings shall be governed by the
provisions of 7 Del.C. 86006 and by the
Delaware Administrative Procedures
Act, 29 Del.C. Ch.101 and by any
amending or superseding legislation. A
public hearing shall be held on any
application if the Secretary deems
significant public interest exists to do so.

2.8.1 The Secretary shall hold a public
hearing whenever he or she finds, on the
basis of requests, a significant degree of
public interest in a draft permit(s). The
Secretary also may hold a public hearing at
his or her discretion, whenever, for instance,
such a hearing might clarify one or more
issues involved in the permit decision. Public
notice of the hearing shall be given as
specified in §2.7.

(2) The Director may also hold a public
hearing at his or her discretion, whenever,
for instance, such a hearing might clarify
one or more issues involved in the permit
decision;

(3) For RCRA permits only, (i) the
Director shall hold a public hearing
whenever he or she receives written notice
of opposition to a draft permit and a
request for a hearing within 45 days of
public notice under Sec. 124.10(b)(1); (ii)
whenever possible the Director shall
schedule a hearing under this section at a
location convenient to the nearest
population center to the proposed facility;

(4) Public notice of the hearing shall be
given as specified in Sec. 124.10.

(b) Whenever a public hearing will be held
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and EPA is the permitting authority, the
Regional Administrator shall designate a
Presiding Officer for the hearing who shall
be responsible for its scheduling and
orderly conduct.

(c) Any person may submit oral or written
statements and data concerning the draft
permit. Reasonable limits may be set upon
the time allowed for oral statements, and
the submission of statements in writing
may be required. The public comment
period under Sec. 124.10 shall
automatically be extended to the close of
any public hearing under this section. The
hearing officer may also extend the
comment period by so stating at the
hearing.

2.8.2 Any person may submit oral or written
statements and data concerning the draft
permit. Reasonable limits may be set upon
the time allowed for oral statements, and the
submission of statements in writing may be
required. The public comment period under
2.7 shall automatically be extended to the
close of any public hearing under this
section. The hearing officer may also extend
the comment period by so stating at the
hearing.

(d) A tape recording or written transcript of
the hearing shall be made available to the
public.

2.8.3 A tape recording or written transcript of
the hearing shall be made available to the
public.

Sec. 124.13 Obligation to raise issues and
provide information during the public
comment period.

Section 13.0 Obligation to raise
issues and provide information
during the public comment period.

2.9 Obligation to raise issues and provide
information during the public comment
period.

All persons, including applicants, who
believe any condition of a draft permit is
inappropriate or that the Director's tentative
decision to deny an application, terminate a
permit, or prepare a draft permit is
inappropriate, must raise all reasonably
ascertainable issues and submit all
reasonably available arguments supporting
their position by the close of the public

All persons, including applicants, who
believe any condition of a draft permit is
inappropriate or that the Department's
tentative decision to deny an application,

terminate a permit, or prepare a draft permit

is inappropriate, must by the close of the

public comment period (including any public

hearing) under Section 10.0, raise all

reasonably ascertainable issues and submit

all reasonably available arguments

All persons, including applicants, who
believe any condition of a draft permit is
inappropriate or that the Secretary's
tentative decision to deny an application,
terminate a permit, or prepare a draft permit
is inappropriate, must raise all reasonable
ascertainable issues and submit all
reasonably available arguments and factual
grounds supporting their position, including
all supporting material, by the close of the
public comment period (including any public
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comment period (including any public
hearing) under Sec. 124.10. Any
supporting materials which are submitted
shall be included in full and may not be
incorporated by reference, unless they are
already part of the administrative record in
the same proceeding, or consist of State or
Federal statutes and regulations, EPA
documents of general applicability, or other
generally available reference materials.
Commenters shall make supporting
materials not already included in the
administrative record available to EPA as
directed by the Regional Administrator. (A
comment period longer than 30 days may
be necessary to give commenters a
reasonable opportunity to comply with the
requirements of this section. Additional
time shall be granted under Sec. 124.10 to
the extent that a commenter who requests
additional time demonstrates the need for
such time.)

supporting their position. Any supporting
materials which are submitted shall be
included in full and may not be incorporated
by reference. There is no need to provide
copies of State or Federal statutes and
regulations, EPA documents of general
applicability, or other generally available
reference materials. Such items may be
referred to by citation in the submission but
copies shall be provided to the DNREC
upon request. Commenters shall make
supporting materials not already included in
the administrative record available to the
DNREC as reasonably requested by the
Department. A comment period longer than
30 days may be necessary to give
commenters a reasonable opportunity to
comply with the requirements of this
Section. Additional time shall be granted
under Section 10.0 upon a showing of good
cause by a commenter who requests
additional time.

hearing) under §2.7. All supporting materials
shall be included in full and may not be
incorporated by reference, unless they
consist of State or Federal statutes and
regulations, EPA documents of general
applicability, or other generally available

reference materials.

Sec. 124.14 Reopening of the public
comment period.

Section 14.0 Reopening of the public
comment period.

2.10 Reopening of the public comment

period.

(a)(1) The Regional Administrator may
order the public comment period reopened
if the procedures of this paragraph could
expedite the decision making process.
When the public comment period is
reopened under this paragraph, all persons,
including applicants, who believe any
condition of a draft permit is inappropriate

14.1 The Department may order the
reopening of the public comment period
if he or she determines that doing so
pursuant to this Section could expedite
the decision making process. The public
comment period may be reopened at the
request of any person, including
applicants, who (1) believe that any
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or that the Regional Administrator's
tentative decision to deny an application,
terminate a permit, or prepare a draft
permit is inappropriate, must submit all
reasonably available factual grounds
supporting their position, including all
supporting material, by a date, not less than
sixty days after public notice under
paragraph (a)(2) of this section, set by the
Regional Administrator. Thereafter, any
person may file a written response to the
material filed by any other person, by a
date, not less than twenty days after the
date set for filing of the material, set by the
Regional Administrator.

condition of a draft permit is
inappropriate or (2) question the
Department's tentative decision to deny
an application, terminate a permit, or
prepare a draft permit is inappropriate.
All persons, including applicants, who
request the reopening of the public
comment period must submit all
reasonably available facts supporting
their challenge no less than 30 days
from the date of public notice.
Thereafter, any person may file a written
response to the submission of any other
person, by a date set by the Department
which shall be at least 20 days after the
date of the submission to which
response is made.

(2) Public notice of any comment period
under this paragraph shall identify the
issues to which the requirements of Sec.
124.14(a) shall apply.

(3) On his own motion or on the request of
any person, the Regional Administrator
may direct that the requirements of
paragraph (a)(1) of this section shall apply
during the initial comment period where it
reasonably appears that issuance of the
permit will be contested and that applying
the requirements of paragraph (a)(1) of this
section will substantially expedite the
decision making process. The notice of the
draft permit shall state whenever this has

14.1.1 The Department may
direct that the requirements of
subsection 14.1 shall apply during the
initial comment period where it
reasonably appears that issuance of the
permit will be contested and that
applying the requirements of subsection
14.1 will substantially expedite the
decision making process. The notice of
the draft permit shall state whenever this
has been done.
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been done.

(4) A comment period of longer than 60
days will often be necessary in complicated
proceedings to give commenters a
reasonable opportunity to comply with the
requirements of this section. Commenters
may request longer comment periods and
they shall be granted under Sec. 124.10 to
the extent they appear necessary.

14.1.2 A longer comment period
will often be necessary in complicated
proceedings to give commenters a
reasonable opportunity to comply with
the requirements of this Section.
Commenters may request longer
comment periods and extensions shall
be granted under Section 10.0 to the
extent they appear necessary.

(b) If any data information or arguments
submitted during the public comment
period, including information or arguments
required under Sec. 124.13, appear to raise
substantial new questions concerning a
permit, the Regional Administrator may
take one or more of the following actions:

14.2 If any data, information, or
arguments submitted during the public
comment period, including information or
arguments required under Section 13.0,
appear to raise substantial new
guestions concerning a permit, the
Department may take one or more of the
following actions:

2.10.1 If any data information or arguments
submitted during the public comment period,

including information or arguments r

under 8§2.10, appear to raise substantial new
questions concerning a permit, the Secretary
may take one or more of the following

actions:

equired

(1) Prepare a new draft permit,
appropriately modified, under Sec. 124.6;

14.2.1 Prepare a new draft
permit, appropriately modified, under
Section 8.0;

2.10.1.1 Prepare a new draft permit,
appropriately modified, under §2.5;

(2) Prepare a revised statement of basis
under Sec. 124.7, a fact sheet or revised
fact sheet under Sec. 124.8 and reopen the
comment period under Sec. 124.14; or

14.2.2 Prepare a revised fact
sheet under Section 9.0 and reopen the
comment period under this Section; or

2.10.1.2 Prepare a fact sheet or revi

sheet under §82.6 and reopen the comment

period under §2.11;

sed fact

(3) Reopen or extend the comment period
under Sec. 124.10 to give interested
persons an opportunity to comment on the
information or arguments submitted.

14.2.3 Reopen or extend the
comment period under Section 10.0 to
give interested persons an opportunity to
comment on the information or
arguments submitted.

2.10.1.3 Reopen or extend the comment
period under §2.7 to given interested

persons an opportunity to comment
information or arguments submitted.

on the
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(c) Comments filed during the reopened
comment period shall be limited to the
substantial new questions that caused its
reopening. The public notice under Sec.
124.10 shall define the scope of the
reopening.

14.3 Comments filed during the
reopened comment period shall be
limited to the substantial new questions
that caused its reopening pursuant to
this Section. The public notice under
Section 10.0 shall define the scope of
the reopening.

2.10.2 Comments filed during the reopened
comment period shall be limited to the
substantial new questions that caused its
reopening. The public notice under §2.7
shall define the scope of the reopening.

(d) [Reserved]

(e) Public notice of any of the above
actions shall be issued under Sec. 124.10.

14.4 Public notice of any of the above
actions shall be issued under Section
10.0.

2.10.3 Public notice of any of the above

actions shall be issued under 82.7.

Sec. 124.15 Issuance and effective date
of permit.

Section 15.0 Issuance and effective
date of permit.

2.11 Issuance and effective date of

permit.

(a) After the close of the public comment
period under Sec. 124.10 on a draft permit,
the Regional Administrator shall issue a
final permit decision (or a decision to deny
a permit for the active life of a RCRA
hazardous waste management facility or
unit under Sec. 270.29). The Regional
Administrator shall notify the applicant and
each person who has submitted written
comments or requested notice of the final
permit decision. This notice shall include
reference to the procedures for appealing a
decision on a RCRA, UIC, PSD, or
NPDES permit under Sec. 124.19 of this
part. For the purposes of this section, a
final permit decision means a final decision
to issue, deny, modify, revoke and reissue,
or terminate a permit.

15.1 After the close of the public
comment period under Section 10.0 on a
draft permit, the Department shall issue
a final permit decision. The Department
shall notify the applicant and each
person who has submitted written
comments or requested notice of the
final permit decision. This notice shall
include reference to the procedures for
appealing a decision on a UIC permit as
provided in 7 Del.C. 886008 and 6009
and by any amending or superseding
legislation. For the purposes of this
Section, a final permit decision means a
final decision to issue, deny, modify,
revoke and reissue, or terminate a
permit.

2.11.1 After the close of the public comment
period under §2.7 on a draft permit, the
Secretary shall issue a final permit decision.
The Secretary shall notify the applicant and
each person who has submitted written
comments or requested notice of the final
permit decision. This notice shall include
reference to the procedures for appealing a
decision on a permit.For the purposes of this
section, a final permit decision means a final
decision to issue, deny, modify, revoke and

reissue, or terminate a permit.

(b) A final permit decision (or a decision to

15.2 A final permit decision shall

2.11.2 A final permit decision shall become
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deny a permit for the active life of a RCRA
hazardous waste management facility or
unit under Sec. 270.29) shall become
effective 30 days after the service of notice
of the decision unless:

become effective 30 days after the
service of notice of the decision unless:

effective 30 days after the service of notice
of the decision under subsection 2.12.1 of
this section, unless:

(1) A later effective date is specified in the
decision; or

15.2.1 A later effective date is
specified in the decision; or

2.11.2.1 A later effective date is specified in
the decision; or

(2) Review is requested on the permit
under Sec. 124.19.

15.2.2 A review is requested, in
accordance with DNREC Environmental
Appeals Board (EAB) requirements; or

2.11.2.2 Review is requested under §2.15;
or

(3) No comments requested a change in the
draft permit, in which case the permit shall
become effective immediately upon
issuance.

15.2.3 No comments requested a
change in the draft permit, in which case
the permit shall become effective
immediately upon issuance.

2.11.3 No comments requested a change in
the draft permit, in which case the permit
shall become effective immediately upon
issuance.

Sec. 124.16 Stays of contested permit
conditions.

Section 16.0 Application to Stay
Contested Permit Action.

2.12 Says of contested permits
conditions.

No appeal shall automatically stay any
action of the Department; but upon
application, and for good cause, the
Department or the Court of Chancery
may stay the action pending disposition
of the appeal.

(a) Stays. (1) If a request for review of a
RCRA, UIC, or NPDES permit under Sec.
124.19 of this part is filed, the effect of the
contested permit conditions shall be stayed
and shall not be subject to judicial review
pending final agency action. Uncontested
permit conditions shall be stayed only until
the date specified in paragraph (a)(2)(i) of
this section. (No stay of a PSD permit is

2.12.1 Stays.

2.12.1.1 If a request for review of a UIC
permit under 82.15 is granted, the effect of
the contested permit conditions shall be
stayed and shall not be subject to judicial
review pending final agency action. If the
permit involves a new injection well the
applicant shall be without a permit for the
proposed new injection well pending final
agency action.
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available under this section.) If the permit
involves a new facility or new injection
well, new source, new discharger or a
recommencing discharger, the applicant
shall be without a permit for the proposed
new facility, injection well, source or
discharger pending final agency action. See
also Sec. 124.60. [section does not exist]

(2)(1) Uncontested conditions which are not
severable from those contested shall be
stayed together with the contested
conditions. The Regional Administrator
shall identify the stayed provisions of
permits for existing facilities, injection
wells, and sources. All other provisions of
the permit for the existing facility, injection
well, or source become fully effective and
enforceable 30 days after the date of the
notification required in paragraph (a)(2)(ii)
of this section.

2.12.1.2 Uncontested conditions which are
not severable from those contested shall be
stayed together with the contested
conditions. Stayed provisions of permits for
existing injection wells shall be identified by
the Secretary. All other provisions of

the permit for the existing injection well shall
remain fully effective and enforceable.

(i1) The Regional Administrator shall, as
soon as possible after receiving notification
from the EAB of the filing of a petition for
review, notify the EAB, the applicant, and
all other interested parties of the
uncontested (and severable) conditions of
the final permit that will become fully
effective enforceable obligations of the
permit as of the date specified in paragraph
(@)(2)(i) of this section . For NPDES
permits only, the notice shall comply with
the requirements of Sec. 124.60(b).

Page 40 of 247

Oct 17, 2017



Current FED regs
Part 124

Proposed State regs
(based on the FED regs)

Current STATE regs

(b) Stays based on cross effects. (1) A stay
may be granted based on the grounds that
an appeal to the Administrator under Sec.
124.19 of one permit may result in changes
to another EPA-issued permit only when
each of the permits involved has been
appealed to the Administrator and he or she
has accepted each appeal.

2.12.2 Stays based on cross effects.
2.12.2.1 A stay may be granted based on
the grounds that an appeal to the Secretary
under §2.15 of one permit may result in
changes to another permit only when

each of the permits involved has been
appealed to the Secretary and he or she
has accepted each appeal.

(2) No stay of an EPA-issued RCRA, UIC,
or NPDES permit shall be granted based on
the staying of any State-issued permit
except at the discretion of the Regional
Administrator and only upon written
request from the State Director.

(c) Any facility or activity holding an
existing permit must:

2.12.3 Any facility or activity holding an
existing permit must:

(1) Comply with the conditions of that
permit during any modification or
revocation and reissuance proceeding under
Sec. 124.5; and

2.12.3.1 Comply with the conditions of that
permit during any modification or revocation
and reissuance proceeding under §2.4; and

(2) To the extent conditions of any new
permit are stayed under this section,
comply with the conditions of the existing
permit which correspond to the stayed
conditions, unless compliance with the
existing conditions would be
technologically incompatible with
compliance with other conditions of the
new permit which have not been stayed.

2.12.3.2 To the extent conditions of any new
permit are stayed under this section, comply
with the conditions of the existing permit
which correspond to the stayed conditions,
unless compliance with the existing
conditions would be technologically
incompatible with compliance with other
conditions of the new permit which have not
been stayed.

Sec. 124.17 Response to comments.

Section 17.0 Response to comments.

2.13 Response to comments.

(@) (Applicable to State programs, see Secs.
123.25 (NPDES), 145.11 (UIC), 233.26

17.1 The Department shall issue a
response to comments when a final

2.13.1 At the time that any final permit
decision is issued under §2.12, the
Secretary shall issue a response to
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(404), and 271.14 (RCRA).) At the time
that any final permit decision is issued
under Sec. 124.15, the Director shall issue
a response to comments. States are only
required to issue a response to comments
when a final permit is issued. This response
shall:

permit is issued. This response shall:

comments. States are only required to issue
a response to comments when a final permit
is issued. This response shall:

(1) Specify which provisions, if any, of the
draft permit have been changed in the final
permit decision, and the reasons for the
change; and

17.1.1 Specify which provisions, if
any, of the draft permit have been
changed in the final permit decision, and
the reasons for the change; and

2.13.1.1 Specify which provisions, if any, of
the draft permit have been changed in the
final permit decision, and the reasons for the
change; and

(2) Briefly describe and respond to all
significant comments on the draft permit or
the permit application (for section 404
permits only) raised during the public
comment period, or during any hearing.

17.1.2 Briefly describe and
respond to all significant comments on
the draft permit raised during the public
comment period, or during any hearing.

2.13.1.2 Briefly describe and respond to all
significant comments on the draft permit
raised during the public comment period, or
during any hearing.

(b) For EPA-issued permits, any
documents cited in the response to
comments shall be included in the
administrative record for the final permit
decision as defined in Sec. 124.18. If new
points are raised or new material supplied
during the public comment period, EPA
may document its response to those matters
by adding new materials to the
administrative record.

17.2 Any documents cited in the
response to comments shall be included
in the administrative record for the final
permit decision. If new points are raised
or new material supplied during the
public comment period, the Department
may document a response to those
matters by adding new materials to the
administrative record.

(c) (Applicable to State programs, see Secs.
123.25 (NPDES), 145.11 (UIC), 233.26
(404), and 271.14 (RCRA).) The response
to comments shall be available to the
public.

17.3 The response to comments shall
be available to the public.

2.13.2 The response to comments shall be
available to the public.

Sec. 124.18 Administrative record for
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final permit when EPA is the permitting
authority.

[text not shown here]

Sec. 124.19 Appeal of RCRA, UIC,
NPDES, and PSD Permits.

Section 18.0 Appeal of UIC Permits.

2.14 Appeal of UIC permits.

(a) Within 30 days after a RCRA, UIC,
NPDES, or PSD final permit decision (or a
decision under 270.29 of this chapter to
deny a permit for the active life of a RCRA
hazardous waste management facility or
unit) has been issued under Sec. 124.15 of
this part, any person who filed comments
on that draft permit or participated in the
public hearing may petition the
Environmental Appeals Board to review
any condition of the permit decision.
Persons affected by an NPDES general
permit may not file a petition under this
section or otherwise challenge the
conditions of the general permit in further
Agency proceedings. They may, instead,
either challenge the general permit in court,
or apply for an individual NPDES permit
under Sec. 122.21 as authorized in Sec.
122.28 and then petition the Board for
review as provided by this section. As
provided in Sec. 122.28(b)(3), any
interested person may also petition the
Director to require an individual NPDES
permit for any discharger eligible for
authorization to discharge under an NPDES

Any appeal of a UIC permit shall be
governed by 7 Del.C. 86008 and by any
amending or superseding legislation.

2.14.1 Within 30 days after a UIC, final
permit decision has been issued under
§2.12, any person who filed comments on
that draft permit or participated in the public
hearing may petition the Secretary to review
any condition of the permit decision. Any
person who failed to file comments or failed
to participate in the public hearing on the
draft permit may petition for administrative
review only to the extent of the changes from
the draft to the final permit decision. The 30-
day period within which a person may
reguest review under this section begins with
the service of notice of the Secretary's action
unless a later date is specified in that notice.
The petition shall include a statement of the
reasons supporting that review, including a
demonstration that any issues being raised
were raised during the public comment
period (including any public hearing) to the
extent required by these regulations

and when appropriate, a showing that the
condition in question is based on:
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general permit. [[unclear whether or not
the following section is for NPDES only or
not]] Any person who failed to file
comments or failed to participate in the
public hearing on the draft permit may
petition for administrative review only to
the extent of the changes from the draft to
the final permit decision. The 30-day
period within which a person may request
review under this section begins with the
service of notice of the Regional
Administrator's action unless a later date is
specified in that notice. The petition shall
include a statement of the reasons
supporting that review, including a
demonstration that any issues being raised
were raised during the public comment
period (including any public hearing) to the
extent required by these regulations and
when appropriate, a showing that the
condition in question is based on:

(1) A finding of fact or conclusion of law
which is clearly erroneous, or

2.14.1.1 A finding of fact or conclusion of law
which is clearly erroneous, or

(2) An exercise of discretion or an
important policy consideration which the
Environmental Appeals Board should, in
its discretion, review

2.14.1.2 An exercise of discretion or an
important policy consideration which the
Secretary should, in his or her discretion,
review.

(b) The Environmental Appeals Board may
also decide on its own initiative to review
any condition of any RCRA, UIC, NPDES,
or PSD permit decision issued under this
part for which review is available under

2.14.2 The Secretary may also decide on his
or her initiative to review any condition of
any UIC permit issued under this Part. The
Secretary must act under this paragraph
within 30 days of the service date of notice
of the Secretary's action.
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paragraph (a) of this section. The
Environmental Appeals Board must act
under this paragraph within 30 days of the
service date of notice of the Regional
Administrator's action.

(c) Within a reasonable time following the
filing of the petition for review, the
Environmental Appeals Board shall issue
an order granting or denying the petition
for review. To the extent review is denied,
the conditions of the final permit decision
become final agency action. Public notice
of any grant of review by the
Environmental Appeals Board under
paragraph (a) or (b) of this section shall be
given as provided in Sec. 124.10. Public
notice shall set forth a briefing schedule for
the appeal and shall state that any
interested person may file an amicus brief.
Notice of denial of review shall be sent
only to the person(s) requesting review.

2.14.3 Within a reasonable time following the
filing of the petition for review, the Secretary
shall issue an order either granting or
denying the petition for review. to the extent
review is denied, the conditions of the final
permit decision become final agency action.
Public notice of any grant of review by the
Secretary under subsections 2.15.1 or
2.15.2 of this section shall be given as
provided in 82.7. Public notice shall set forth
a briefing schedule for the appeal and shall
state that any interested person may file an
amicus brief. Notice of denial or review shall
be sent only to the person(s) requesting
review.

(d) The Regional Administrator, at any
time prior to the rendering of a decision
under paragraph (c) of this section to grant
or deny review of a permit decision, may,
upon notification to the Board and any
interested parties, withdraw the permit and
prepare a new draft permit under Sec.
124.6 addressing the portions so
withdrawn. The new draft permit shall
proceed through the same process of public
comment and opportunity for a public
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hearing as would apply to any other draft
permit subject to this part. Any portions of
the permit which are not withdrawn and
which are not stayed under Sec. 124.16(a)
continue to apply.

(e) A petition to the Environmental
Appeals Board under paragraph (a) of this
section is, under 5 U.S.C. 704, a
prerequisite to the seeking of judicial
review of the final agency action.

[[is this for EPA-issued permits only??]]

2.14.4 A petition to the Secretary under

paragraph 2.15.1 of this section is a
prerequisite to the seeking of judicia
of the final agency action.

| review

(H(2) For purposes of judicial review under
the appropriate Act, final agency action
occurs when a final RCRA, UIC, NPDES,
or PSD permit decision is issued by EPA
and agency review procedures under this
section are exhausted. A final permit
decision shall be issued by the Regional
Administrator:

2.14.5.1 For purposes of judicial review
under the appropriate Act, final agency

action occurs when a final UIC perm

issued or denied by the State and agency
review procedures are exhausted. A final
permit decision shall be issued by the

Secretary:

itis

(i) When the Environmental Appeals Board
issues notice to the parties that review has
been denied,

(i) When the Secretary issues notice to the

parties that review has been denied;

(if) When the Environmental Appeals
Board issues a decision on the merits of the
appeal and the decision does not include a
remand of the proceedings; or

(i) When the Secretary issues a decision on

the merits of the appeal and the dec
does not include a remand of the
proceedings; or

ision

(iif) Upon the completion of remand
proceedings if the proceedings are
remanded, unless the Environmental
Appeals Board's remand order specifically
provides that appeal of the remand decision

(iii) upon the completion of remand
proceedings if the proceedings are
remanded, unless the Secretary's re

order specifically provides that appeal of the
remand decision will be required to exhaust

administrative remedies.

mand
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will be required to exhaust administrative
remedies.

(2) Notice of any final agency action
regarding a PSD permit shall promptly be
published in the Federal Register.

(9) Motions to reconsider a final order shall
be filed within ten (10) days after service of
the final order. Every such motion must set
forth the matters claimed to have been
erroneously decided and the nature of the
alleged errors. Motions for reconsideration
under this provision shall be directed to,
and decided by, the Environmental Appeals
Board. Motions for reconsideration
directed to the administrator, rather than to
the Environmental Appeals Board, will not
be considered, except in cases that the
Environmental Appeals Board has referred
to the Administrator pursuant to Sec. 124.2
and in which the Administrator has issued
the final order. A motion for
reconsideration shall not stay the effective
date of the final order unless specifically so
ordered by the Environmental Appeals
Board.

Sec. 124.20 Computation of time.

Section 19.0 Computation of time.

2.15 Computation of time.

(@) Any time period scheduled to begin on
the occurrence of an act or event shall
begin on the day after the act or event.

2.15.1 Any time period scheduled to begin
on the occurrence of an act or event shall
begin on the day after the act or event.

(b) Any time period scheduled to begin
before the occurrence of an act or event
shall be computed so that the period ends

2.15.2 Any time period schedule to begin
before the occurrence of an act or event
shall be computed so that the period ends

on the day before the act or event.

Page 47 of 247

Oct 17, 2017



Current FED regs
Part 124

Proposed State regs
(based on the FED regs)

Current STATE regs

on the day before the act or event.

(c) If the final day of any time period falls
on a weekend or legal holiday, the time
period shall be extended to the next
working day.

In computing any period of time
prescribed or allowed by these
Regulations, by order of court, or by
statute, the day of the act, event, or
default after which the designated period
of time begins to run shall not be
included. As used in this rule, "legal
holidays" shall be those days provided
by statute or appointed by the Governor
or the Chief Justice of the State of
Delaware.

2.15.3 If the final day of any time period falls
on a weekend or legal holiday, the time
period shall be extended to the next working
day.

(d) Whenever a party or interested person
has the right or is require